Armed conflict and deprivation of liberty are inexorably linked. Deprivation of liberty by non-state armed groups is a consequence of the predominantly non-international character of contemporary armed conflicts. Regardless of the nature of the detaining authority or the overarching legality of its detention operations, deprivation of liberty may nonetheless have serious humanitarian implications for the individuals detained. Despite a need for humanitarian action, effective engagement is hampered by certain threshold obstacles, such as the perceived risk of the group's legitimization. Since the formative work of the International Committee of the Red Cross (ICRC)'s founder, Henry Dunant, the ICRC has sought to overcome these obstacles. In doing so it draws upon its experience of humanitarian action in state detention, adapting it to the exigencies of armed groups and the peculiarities of their detention practice. Although not without setbacks, the ICRC retains a unique role in this regard and strives to ameliorate the treatment and conditions of detention of persons deprived of liberty by armed groups.
On the night of 21 June 2007, at Tazerzait in the Agadez region of northern Niger, the Mouvement des Nigériens pour la Justice (MNJ) attacked and overran an outpost of the Nigerian Armed Forces, killing fifteen 1 and capturing seventy-two. 2 The International Committee of the Red Cross (ICRC) initiated a humanitarian response, obtaining access to the detainees within a week, providing emergency medical care, and facilitating the release of thirty-four critically injured individuals. 3 The ICRC subsequently visited the remaining detainees on two occasions, provided material assistance -such as blankets, clothing, hygiene items, and foodstuffs -as well as medical aid, and engaged in a confidential bilateral dialogue with the MNJ aimed at ensuring the humane treatment and conditions of detention of the persons deprived of their liberty. 4 This article is a (necessarily incomprehensive) exploration of humanitarian engagement of non-state parties to non-international armed conflict (hereafter 'armed groups') in relation to their detention practice. 5 In doing so, it aims to contribute to the broader reflection on the engagement of armed groups that is being carried out by humanitarian actors. 6 As has been noted, holistic humanitarian engagement of armed groups should include 'efforts to persuade [them] to respect humanitarian and human rights principles, including [inter alia, to] treat captured combatants and others hors de combat humanely, without discrimination and with respect for their rights'. 7 To address this issue, this article is divided into three substantive sections, each with a different subject. The first considers armed groups. It describes the reality of detention by such groups in non-international armed conflict (NIAC) and its implications for the individuals detained. The second is concerned principally with humanitarian actors. It outlines some of the obstacles, legal and operational, to humanitarian engagement of armed groups in relation to their detention practice. The third looks at the ICRC. It considers the humanitarian action of the ICRC, explaining for whom, and how, it works in response to deprivation of liberty by armed groups. detention operations, utilizing the detention infrastructure of the state. Under the auspices of the military and police, respectively, the FAFN generally segregated conflict-related detainees, such as members of the state armed forces, and commonlaw detainees, subjecting the latter to a nominal trial. Deprivation of liberty by the FAFN was, in sum, ostensibly 'state-like'.
Of the varied characteristics of deprivation of liberty by armed groups, the overarching 'objectives' merit brief consideration. Armed groups deprive members of the opposing armed forces of their liberty to secure military advantage or otherwise safeguard their own security. The capture on 7 August 2005, in Khalikot district, Nepal, of sixty-two members of the Royal Nepalese Army by the CPN-M, is but one of many examples. 11 The result in such cases is de facto internment: that is, a deprivation of liberty to mitigate the serious security risk posed by the individuals, absent an intention to bring criminal charges against them. There is, however, little evidence of armed groups having expressly instituted an internment regime and ensured the requisite due process. 12 Rather, the 'internees' are simply held until their release is convenient, as determined by the security, and sometimes political, considerations of the group. By contrast, some armed groups 'arrest', 'try', and 'sentence' individuals for alleged criminal violations. That is, they use detention as a means to ensure law and order pursuant to a 'criminal code' in the territory under their control. 13 In Sri Lanka, for example, the LTTE maintained a sophisticated judicial system -including '17 courts in a hierarchical structure' 14 -that led to, among other sentences, imprisonment. 15 Indeed, to separate these examples is misleading: both the CPN-M and the LTTE routinely deprived people of liberty for purposes related, and unrelated, to the armed conflict.
In addition, some armed groups deprive people of liberty for the purpose of treating them as hostages. During a three-year period in Colombia in the 1990s, at the zenith of hostage-taking in that context, armed groups -principally the FARC and the ELN -accounted for approximately 1,490 of the 3,338 'kidnappings for ransom', nearly '50% of all kidnappings for ransom . . . in the world' at that time. 16 Such hostage-taking inevitably has grave implications for both the hostage and his/ her family and is strictly prohibited by humanitarian law. 17 It is important to note, 11 however, that, contrary to popular discourse, not every deprivation of liberty by an armed group equates to hostage-taking. Hostage-taking arises where the deprivation of liberty is accompanied by a threat against the life, integrity, or liberty of the individual in pursuance of concessions by a third party. 18 In the absence of these elements, internment and detention as described in the preceding paragraph do not amount to hostage-taking, regardless of the legality of deprivation of liberty by armed groups, as is considered below.
Humanitarian implications
If the characteristics of detention by armed groups differ, one to another and in comparison to states, the terminus a quo for understanding the impact of their practices on detainees is paradoxically homogenous. That is, '[e]very detainee is in a situation of particular vulnerability [regardless of the character of the detaining authority], both vis-à-vis their captor and in relation to their environment'. 19 Moreover, persons held by the opposing party to an armed conflict may be particularly vulnerable, both because of their allegiance to an enemy entity and, as is often the case, because of the breakdown of law and order.
This notwithstanding, characteristics peculiar or common to armed groups per se may increase the likelihood of the occurrence -or the consequences of -certain humanitarian concerns. Limited territorial control may restrict the availability of goods and services essential to the maintenance of humane conditions of detention. A horizontal structure, absent effective hierarchy, may impede the enforcement of norms intended to protect detainees. Inability to engage with external actors may limit the group's capacity to respond to acute humanitarian crises. Given the diversity of armed groups, neither a list of such variables, nor a summary of their impact upon the detainees can be comprehensively compiled. Not all attributes of armed groups are, however, inherently detrimental to detainees. An armed group's objectives, culture, or constituency -often recognized as fundamentally underpinning groups' identity and behaviour 20 -may equally be cause for humane treatment and conditions in detention.
In addition to the characteristics of armed groups per se, certain attributes common to detention by armed groups have implications for persons deprived of liberty. Among others, these include lack of judicial oversight, of detention management expertise, and of allocated financial resources. 21 Perhaps most peculiar to armed groups is a tendency to detain persons in undisclosed, remote locales, without standard detention infrastructure. 22 This is a logical consequence of waging war against better-resourced states, in which the armed group's survival is dependent upon clandestine operations. For the detainees, the implications are a dearth of essential items/services, an absence of family contact, frequent transfers, exposure to harsh climatic variables, and so forth. 23 Furthermore, the inherently clandestine nature of detention by armed groups risks exposing detainees to the effects of the hostilities. 24 In 2005, for example, the Sri Lankan air force allegedly -and unwittingly -killed a Sri Lankan army service member in an attack upon the LTTE. 25 Ironically, where the location of detention is disclosed, the lives and wellbeing of the detainees may be threatened by military operations to release them. This was the case in Afghanistan in August 2010, when a military raid upon a Taliban detention facility succeeded in liberating twenty-seven detainees, but inadvertently killed five. 26 
Obstacles to humanitarian engagement
The existence of detention by armed groups and its potentially serious implications for persons deprived of liberty make a strong case for humanitarian engagement. For humanitarian actors, 27 however, there are serious obstacles to doing so, many of which have been considered in relation to the foundational question of whether, or 21 Even within relatively well-resourced armed groups, the persons immediately responsible for the care and custody of the detainees may not have access to essential finances, personnel, equipment, infrastructure, etc. 22 There are, however, many noteworthy exceptions, such as the detention operations of the FAFN, described above. Furthermore, some armed groups detain in populated, urban environments that are under the general control of the opposing party to the armed conflict. In such cases, the location of the detention operations is subject to the strictest secrecy. 23 Sjöberg notes that persons deprived of liberty by the ELN are 'held in the jungles under harsh conditions (lack of medicine, medical services, food, etc. 
Authority to detain
A threshold obstacle to the engagement of armed groups vis-à-vis detention is identifying the existence, and defining the limits, of a legal authority for groups to deprive people of liberty. Domestic law vests this authority exclusively in the state and the implications of international law are open to interpretation. By one reading, humanitarian law regulates the treatment and conditions of deprivation of liberty in connection with NIAC, but does not establish its legality. That is, in the absence of an express authority and so as not to create a dichotomous result vis-à-vis domestic law, humanitarian law, at best, simply does not prohibit deprivation of liberty. As detention by armed groups, by this reasoning, lacks a legal basis, some humanitarian actors may be precluded from even attempting engagement.
In the alternative, international humanitarian law (IHL) can be understood implicitly to confer an authority to deprive people of liberty upon parties to NIAC. Indeed, reference to 'persons, hors de combat by . . . detention' and 'regularly constituted courts' in Common Article 3, and to persons 'interned' in the Second Additional Protocol, Articles 5 and 6, are superfluous if not understood to be accompanied by an authority to detain or intern respectively. 29 That this authority would extend to armed groups is, furthermore, secured by the principle of the 'equality of belligerents', by which humanitarian law sets equal parameters for each party to the conflict, regardless of the overarching (il)legality of the conflict or the nature of the parties. 30 If these 'authorities' are accepted, each elicits further complex considerations, thorough appraisal of which is beyond the scope of this article. In brief, an authority to detain begs questions as to whether non-state actors have the capacity to enact 'law', whether armed groups' courts are 'regularly constituted', 31 Similarly, an authority to intern raises questions as to whether armed groups can establish a legal basis for internment, 33 whether the grounds for internment should mirror those foreseen by the humanitarian law of international armed conflict 34 and to what extent groups are capable of ensuring procedural safeguards, including an independent and impartial body to review the case of each internee. 35 More pressing is the fact that even if these 'authorities' were to be accepted, it is inherent in the character of humanitarian law that they would extend only to deprivation of liberty with a nexus to the conflict. 36 International law fails to provide even an implicit legal basis for deprivation of liberty unrelated to the conflict. 37 The FAFN, CPN-M, and LTTE, among others, would thus have been 'permitted' to hold members of the opposing armed forces and to 'prosecute' and 'try' persons for violations of the laws of war but not to administer criminal justice -that is, enforce common law crimes -in the territory under their control. Humanitarian engagement in response to this type of detention therefore remains inherently controversial.
Normative frameworks
If the absence of an express authority to detain is not an insurmountable obstacle, a subsequent challenge lies in determining which normative frameworks govern the treatment, conditions and due process of persons in the custody of armed groups. The applicability of human rights law, which details comprehensive protections for detainees 38 and which some armed groups indicate would be an acceptable basis for 33 D. Tuck -Detention by armed groups: overcoming challenges to humanitarian action humanitarian dialogue, 39 is particularly problematic. Although the applicability of human rights law during armed conflict is beyond dispute, 40 it is generally considered to bind only states parties to the concerned international instrumentsan interpretation based on the text of the conventions themselves, 41 and underpinned by the understanding that 'human rights law purports to govern the relations between the government representing the state and the governed'. 42 Although the emerging counter-contention represents an important development towards the full accountability of some armed groups, it does not yet enjoy universal acceptance. 43 Indeed, as the counter-contention stands -favouring the applicability of human rights only for armed groups that exercise administrative control of territory 44 -relatively few groups may ultimately be bound. Humanitarian law, by contrast, categorically binds armed groups. 45 Common Article 3 and the Second Additional Protocol oblige all parties to NIAC to ensure certain fundamental protections for persons deprived of liberty. Even here, however, effective humanitarian engagement is challenged by a lack of comprehensive regulation of detention. In contrast to the law of international armed conflict, rules governing conditions of detention, transfers, procedural safeguards for internment, and other issues, are either absent or lacking specificity in the treaty law of NIAC. 46 In addition, engagement on the basis of norms that are otherwise applicable and relevant may yet be impeded by a lack of willingness of the concerned armed group to accept that international law governs its operations. Armed groups may reject international law, which, after all, 'is mainly made by states . . . is mainly addressed to states [and] its implementation mechanisms are even more statecentered'. 47 Rejection of the full corpus of international law on political or 39 49 Although brief, this policy describes several essential rights and protections of persons deprived of liberty that mirror provisions of the law applicable during international armed conflict. 50 More common than wholesale rejection of the entirety of international law is the rejection of certain specific norms. Often, these norms are those perceived by the armed group as detrimental to its war effort and those for which adherence would incur a substantial financial, logistical, or other burden. For humanitarian actors therefore, the identification and invocation of normative frameworks that are applicable, relevant, comprehensive and accepted, may present an obstacle to effective engagement of armed groups.
The risk of legitimization
Concurrently with these principally legal challenges, all humanitarian engagement is further threatened by a perceived risk of armed groups' undue 'legitimization': 51 an apprehension by states that engagement will bolster the group's claim to be the legitimate authority of certain territory, suggest its humanitarian credentials or otherwise contribute to its being perceived favourably. D. Tuck -Detention by armed groups: overcoming challenges to humanitarian action Pursuant to this reasoning, the risk of legitimization is not exclusively a consequence of political discourse, but may result from humanitarian engagement and its associated activities, such as training and the provision of 'expert advice and assistance'. 55 Thus, whether or not a causal link actually exists between humanitarian engagement, legitimization and 'more terrorist attacks', 56 the US Supreme Court succinctly articulates a position held by some states -a position, it is submitted, that could effectively preclude humanitarian action as such and is contrary to the letter and spirit of IHL.
The perceived risk of legitimization is particularly acute for action vis-à-vis judicial guarantees. The prerogative to arrest, try and sentence persons is vested exclusively in the judiciary of a state. As the Chief Justice of Sri Lanka noted:
Judicial power is part of the sovereignty of the people and it cannot be exercised by any other persons than those who are vested with it. . . . The LTTE can have a conciliation mechanism if they want . . . [b]ut they have no judicial authority. 57 For the development of a humanitarian response to purported criminal detention, however, the treatment and conditions of detention of persons deprived of liberty cannot be isolated from due process considerations. An absence of effective judicial guarantees has both direct humanitarian consequences, such as wrongful 'conviction' or indeterminate deprivations of liberty, and indirect implications, such as overcrowding and its consequences. For humanitarian actors it is therefore imperative -but difficult, given the legal, political, and practical constraints -to safeguard the detainees' interest in 'fair' parameters for otherwise arbitrary detention under domestic law. 58 
Operational obstacles
At the operational level, impediments to access and constructive dialogue also challenge effective humanitarian action for the benefit of persons deprived of liberty. The main obstacle -which merits brief consideration despite being true of engagement other than that related to detention -is to establishing effective contact with the concerned group:
Governments have embassies and representatives abroad who can be contacted. In most cases, contacts can be made openly and transparently. In contrast, speaking to the leadership of an armed group can be fraught with difficulties. . . . it is not always clear who actually represents the armed group -leaders in prison, leaders abroad or 'commanders' 'in the hills'. Where the necessary contacts are forthcoming, effective engagement is further threatened by humanitarian actors' inability to identify and understand each group's attributes and appreciate them within the particular context. Humanitarian actors suffer from the same problems as mediators, who, as Whitfield notes, 'embark upon engagement with armed groups with large gaps in their knowledge of them [and it is] not surprising that, on occasion, their engagement has unforeseen and undesirable impacts'. 60 The reclusive nature of many armed groups, coupled with the complexity inherent in their infinite variety, often makes this threshold assessment particularly difficult.
Accessing and understanding the detention
In the context of an established relationship with the concerned armed group, challenges still arise regarding accessing and understanding their dealings with detainees. Unlike the procedure with states, agreement to visit persons deprived of liberty is rarely secured by means of a single commitment by one representative of the group. Rather, it may be necessary for humanitarian actors to establish contact with multiple, often elusive, individuals within a group -such as both senior and regional commanders -depending on its structure and the efficiency of its internal communications and hierarchy. Even once substantive dialogue has commenced, it is possible that the individual with whom humanitarian actors have most regular contact is not best positioned to influence the situation of the detainees themselves. This is often the case where the armed group restricts its external contact to select 'liaison officers' and results inevitably in the reduced effectiveness of humanitarian engagement.
Access to persons deprived of liberty by armed groups may, moreover, be jeopardized by the remote, clandestine, and/or transient nature of the detention. Some armed groups keep detainees with mobile, operational military units and/or reject contact with humanitarian actors on the basis of the perceived threat that it would pose to the group's security. Paradoxically, even where the armed group itself has expressly consented to humanitarian action, a prevailing situation of lawlessness and banditry may also preclude its commission without excessive risk accruing to humanitarian personnel.
In addition to an understanding of the group itself and acts and omissions intra muros, a thorough comprehension of the situation of persons deprived of liberty by armed groups involves extensive assessment of the situation extra muros. The humanitarian implications of detention may be heavily influenced by the environment beyond the place of captivity. To give but one example, the influence of the group's constituency, its requirements and values, always need to be comprehensively understood: often, armed groups deprive people of liberty at the behest of their constituency and treat detainees according to their dictates. To respond effectively, humanitarian actors must therefore assess and analyse, among other things, complex cultural, social, political, economic, or historical factors.
Maintaining a constructive, effective dialogue
Maintaining a mutually coherent dialogue for the benefit of persons deprived of liberty that is adapted to the peculiarities of each armed group -including the education and expertise of its members -presents a common challenge. Dialogue is often facilitated with relatively 'sophisticated' armed groups. Indeed, some groupsfor example, the LTTE until 2009 61 -have lawyers and other relevant professionals, such as doctors and engineers. It is less common, however, for armed groups to have personnel who are trained and experienced in prison management and operations and humanitarian actors must adjust their dialogue accordingly to increase the likelihood of achieving the most favourable outcomes.
Assuming the acceptance of all or some of the relevant international legal standards, humanitarian actors must still present them in an adapted, contextualized manner. How, for example, should the right of persons deprived of liberty to send and receive letters be presented to a transient armed group that objects to the transfer of any information on the basis of veracious security concerns? 62 How might an armed group ensure that its courts are regularly constituted and that it affords 'all the guarantees which are recognised as indispensable by civilised people', as required by Common Article 3? Despite the difficulty, failure to present such standards so as to make them achievable for the particular armed group will inevitably lead to them being rejected as a basis for dialogue.
Finally, in practice, the most difficult dialogue to maintain is that in which an armed group engages selectively, taking the services offered by external actors but avoiding substantive dialogue toward better humanitarian protections. In such cases, humanitarian actors may face a complex dilemma: to discontinue engagement to the detriment of the intended beneficiaries or to persist with an armed group that is unwilling to make its own substantive commitment toward improved treatment and conditions of detention.
The action of the International Committee of the Red Cross
In 1871, the founder of the ICRC, Henry Dunant, is reputed to have made the first -and particularly bold -humanitarian interventions for the benefit of persons deprived of liberty, in this case by the Commune, the non-state authority then in control of Paris. 63 Since then, the ICRC has refined its approach and has routinely employed dialogue and activities in similar contexts toward similar 61 S. Sivakumaran, above note 13, p. 494. 62 In fact, as described by the AP II, Art. 5(2)(b), this particular obligation affords parties to conflict a certain margin for fulfilment; obliging them only 'within the limits of their capabilities'. In the twenty-first century, the ICRC continues to engage non-state detaining 'authorities' in this manner in many of the contexts in which it works. 65 Recently it has, for example, visited persons deprived of liberty by the (then) 'armed opposition' in Libya. 66 
Who the ICRC works for
This humanitarian engagement is premised upon the ICRC's treaty authorizationforeseen by Common Article 3 -to act on the basis of an offer of services to the parties to NIACs. 67 More specifically, its engagement of armed groups is rooted in the inescapable reality that the action or inaction of non-state parties has a significant bearing upon the humanitarian consequences of armed conflict. As a neutral, independent, and impartial organization, the ICRC works to ensure that all parties understand, accept, and adhere to their obligations, including those with respect to persons deprived of liberty. The considerations vis-à-vis the legality of detention by armed groups, noted above, do not, therefore, preclude the ICRC from responding to existing deprivations of liberty. In fact, there is a credible contention that, in some cases, deprivation of liberty itself has an inherently humanitarian value. As Sassòli notes, armed groups that cannot legally intern members of government forces [are] left with no option but to release the captured enemy fighters or to kill them. The former is unrealistic, because it obliges the group to increase the military potential of its enemies, the latter is a war crime. 68 Similar reasoning may apply -albeit in less stark terms -to criminal detention unrelated to the conflict; that is, where an armed group maintains effective territorial control for extended periods, such as in Sri Lanka and Côte d'Ivoire, and the local population requires it to provide protection from criminality, imprisonment accompanied by adequate treatment and conditions may best ensure the dignity and humanity of 'sentenced' persons. 69 This contention is not, however, without limits. Regardless of the standards intra muros, fundamentally arbitrary detention is not a humanitarian outcome for the individual(s) deprived of liberty under any circumstances. Although sometimes difficult to apply, parameters equivalent to those governing deprivation of liberty by states, such as the principles of individual liability 70 and nullen crimen sine lege, 71 must therefore also curb the 'authority' of armed groups to deprive people of liberty during NIAC. In international armed conflict, the Geneva Conventions explicitly mandate the ICRC to work in favour of certain categories of persons deprived of liberty, principally prisoners of war 72 and civilians. 73 In NIAC, the ICRC prioritizes work in favour of persons in analogous situations:
In determining the detainees for whom its activities are deployed in internal armed conflicts, the ICRC draws in practice partly on concepts applicable to international armed conflicts. It accordingly seeks to have access first and foremost to persons who have taken a direct part in the hostilities (members of government armed forces or rebel forces in enemy hands) and to civilians arrested by the government or the rebels on account of their support, whether real or presumed, for the opposing forces. 74 In addition, 'the ICRC is often led by extension to concern itself' with persons deprived of liberty for reasons unrelated to the conflict, including for 'ordinary penal offences'. 75 As Aeschlimann notes, such persons may 'have identical, or sometimes even greater, humanitarian needs'. 76 All persons held by armed groups, generally absent the accountability mechanisms, oversight and infrastructure of a state are inherently vulnerable. Moreover, criminal detention is necessarily accompanied by judicial guarantees -without which the detention is arbitrary 77 -that few armed groups have the capacity to ensure. It is in this context that the ICRC has 69 Imprisonment is certainly the more humane outcome where the alternative is mob or popular justice.
Note, however, that in contrast to the internment of enemy forces or persons posing a serious risk to armed groups' security, there may in some cases be practical, humane alternatives to detention, such as fines or community service. 70 Individual liability is a principle relevant to both detention and internment. On the latter, see Ryan Goodman, 'Rationales for detention: security threats and intelligence value', in Michael Schmitt (ed. 78 In all cases, the situation of the individual is of paramount importance. To address his or her concerns, the ICRC uses those tools that it has routinely employed to improve conditions and treatment in state detention. That is, the standard methods of ICRC action, founded in almost a century of work in favour of persons deprived of liberty, 79 are observed, regardless of the fundamentally different character of, and between, armed groups. In essence, therefore, the ICRC engages in confidential, bilateral dialogue with armed groups to ameliorate humanitarian problems such as ill-treatment, inadequate conditions of detention, disrupted family links, disappearances, and lack of due process guarantees. Of these, the last has generally been addressed in response to purported criminal detention by particularly sophisticated armed groups, such as the FAFN, which had both extensive territorial and administrative control of northern Côte d'Ivoire. The ICRC's Annual Report 2005 notes that:
In Forces Nouvelles-controlled areas, the ICRC was concerned about detention conditions, the absence of a functioning judicial system and the consequent lack of judicial guarantees. It raised these issues on several occasions with the detaining authorities and the Forces Nouvelles' leadership. 80 
How the ICRC works
At the outset of engagement with an armed group -in relation to detention or otherwise -the ICRC utilizes all available resources, including its staff, its local interlocutors, archived records, and open-source information, to better understand the group itself. It assesses, inter alia, the group's hierarchy, structure, motivations, normative framework, constituency, and territorial control -all characteristics that, potentially, have implications for persons deprived of liberty and the means adopted to ameliorate their situation. The results of such assessments, which are repeated throughout the ICRC's relationship with the group, facilitate the development of a strategy for the humanitarian response best adapted to the armed group and most likely to achieve positive outcomes for the persons deprived of liberty.
Detention visits
If the first tier of a comprehensive assessment is concerned with the armed group per se, the second is necessarily focused upon the treatment and conditions to which it subjects persons deprived of liberty. As with state detention, visits enable the ICRC to identify or anticipate humanitarian concerns and understand them within their particular context, including the constraints upon the detention administration. Ultimately, the content of its confidential, bilateral dialogue and the objective of its recommendations and other demarches are based on what the ICRC learns and observes about treatment and conditions of detention during its visits.
For each detention visit, the ICRC relies upon the detention visit modalities that buttress the same activity in state detention. 81 The possibility to speak freely and in private with the detainees of the ICRC's choice, for example, enables the ICRC to identify and understand both the concerns common to the detainee population and those specific to each individual. This modality is thus valuable regardless of the detaining authority's character as either state or non-state. Given the circumstances of particular armed groups, however, the ICRC has been prepared to adapt one or more of its modalities to enable it to address humanitarian concerns. It may, for example, visit persons outside of their usual place of detention, and thus not conduct a full tour of the premises, where the armed group's security dictates and the objectives of that tour can be otherwise achieved. The ICRC only adapts its modalities for a specific visit and only with the armed group's acceptance, in principle, of the modalities in full. That is, the modalities remain available to use, as and when the ICRC deems appropriate.
Detention visits are naturally premised upon access to the armed group and their detainees. To be best positioned to establish access, the ICRC creates and maintains a relationship of trust with armed groups. 82 Generally, this relationship is developed over time in the context of a range of activities, including those related to health and sanitation. Impartial treatment of the war wounded, for example, often familiarizes armed groups with the ICRC. 83 Indeed, it is the norm for the ICRC to have had contact with each armed group prior to pursuing a substantive, detentionoriented dialogue. To the greatest extent possible, the ICRC also engages with third parties who have the potential to inhibit access, and is organized to overcome physical or logistical obstacles, such as those resulting from the remote location of detention. In some contexts, such as Nepal, this requires being prepared for long, sometimes physically demanding, operations and maintaining various transport options. The ICRC's Annual Report for 2005 notes that, in Nepal, the 'CPN-M released a total of 99 people, and the ICRC mediated their handover to the government and ensured their safe passage home in long journeys by foot, car and/or aircraft'. 84 Even meticulous preparation cannot, however, anticipate all eventualities. In Afghanistan in 2007, an 'ICRC team was seized [by an armed opposition group] as they were returning from a failed mission to facilitate the release of a [kidnapped] 81 The modalities are: access to all detainees within the field of the ICRC's interest; access to all premises used by and for detainees; authorization to repeat visits; possibility to speak freely and in private with the detainees of the ICRC's choice; and the assurance that the authorities will give the ICRC a list of the detainees within its field of interest or authorize it to compile such a list during the visit. 82 T. Whitfield, above note 10, p. 21, notes that 'winning the trust of an armed group may be a slow and difficult process'. German engineer'. 85 Although, in that case, the individuals were released -having been treated well -within days of their capture, the incident indicates the considerable risks inherent in such operations.
More specifically, the ICRC seeks to demonstrate the value of a confidential humanitarian dialogue, founded upon detention visits, with due consideration for the circumstances of the armed group, including the risks related to its security. This may be facilitated by the ICRC's detention visits to groups' members deprived of liberty by the state, which effectively familiarizes them with the ICRC's role, mandate, and action. Present in Afghanistan for more than two decades, for example, 86 the ICRC has had contact with individuals in their successive roles as the state-detaining authority, detainees of the state, and, more recently, administrators of non-state detention. 87 
Confidential, bilateral dialogue
On the basis of its detention visits, the ICRC uses confidential, 88 bilateral dialogue to 'persuade the responsible authorities to respect the fundamental rights of individuals'. 89 Despite some overlap, this dialogue is distinguishable from that which advocates adherence to international standards in general terms. The latter includes dissemination of the principal legal frameworks governing detention, and facilitation of the integration of that law into armed group's codes of conduct, unilateral declarations, 90 and/or bilateral agreements. 91 Although an important, principally preventative, humanitarian tool, which also remains available to the ICRC at all times, 92 such generic engagement is not adapted to the exigencies of armed groups, their detention operations, and the concerns of the detainees whom they hold. 93 The objectives of the ICRC's confidential dialogue are determined at all times by international legal norms, foremost among which is IHL. 94 Although primacy is given to the law directly applicable, that of NIAC, the ICRC also considers other bodies of law, including human rights law in the case of highly sophisticated groups that perform government-like functions, and the law of international armed conflict by analogy. 95 In all cases, the express invocation of any international legal norms is facilitated where the group has committed to their adherence. The ICRC holds armed groups to their own commitments, regardless of the context in which they were made or the group's motivation -humanitarian, political, or otherwise -for having made them. Even where the ICRC is able to invoke international law, however, it does so in an adapted, contextualized manner:
Although [international law] should always be presented accurately and without compromising existing provisions, presentations of the law should not be theoretical or 'academic'. The law should be discussed in terms that are concrete and operational. Discussions of the law should also be persuasive and relevant to the circumstances. It is especially important to bear in mind the motivation and the perceptions of the parties to a conflict. 96 In addition to emphasizing the legal standards that are applicable, stricto sensu, or those to which the group has committed, the ICRC selects and invokes other, or alternative, norms that are accepted by the concerned group and relevant to their detention operations. The International Council on Human Rights Policy rightly recognizes that: some armed groups challenge the legitimacy of international law. . . . Groups whose aims or ideology will not accommodate a world of sovereign states, or who claim divine (religious) authority, might question the legitimacy of international norms. In such cases, one might usefully look for rules in traditional or religious codes that are similar to prohibitions in international law. 97 In all cases, the ICRC first determines that such norms, and the framework in which they exist, will hold armed groups to standards at least equivalent to those required by international law. Globally, the ICRC thus has a keen interest in acquiring a comprehensive understanding of alternative normative frameworks and comparing them with international law: it has, for example, convened and facilitated comparative dialogue on Islamic law and IHL. 98 Second, the ICRC establishes whether the particular armed group would be willing to accept invocation of the identified norms, considering, inter alia, the strength of its relationship with the group and the availability of relevant expertise. In some contexts, the ICRC considers that the norms enshrined in specific ideological or cultural frameworks are insufficiently understood, or would not be productively invoked by external actors, such that reliance upon them would be counter-productive.
Finally, beyond normative frameworks, the ICRC employs other argumentaires to persuade armed groups to improve treatment and conditions of detention. 99 Of these, the principal argument is fundamentally humanitarian: that is, the ICRC presents sub-standard treatment and conditions in terms of their impact upon the individual. Overcrowding, for example, is thus described not as a ratio of persons per square metre relative to an international standard but in terms of the physical and psychological impact upon the detainees. Alleged ill-treatment is, likewise, often articulated as a direct quote of the person who has been subject to it.
Using these norms and argumentaires, the ICRC makes recommendations to armed groups for the improved treatment and conditions of detainees. In ensuring that these recommendations are achievable, given the sometimes limited resources and infrastructure available for the administration of the detention, the ICRC emphasizes the humanitarian intent, or purpose, of the relevant norms. To set its recommendations so as to be both realistic and to attain the most humanitarian outcome, the ICRC often uses the living conditions of the group's own members as indicative of its capacity to accommodate detainees. 100 The expectation of the ICRC is that all armed groups, regardless of their sophistication, are capable of ensuring humane treatment and conditions of detention, and it works progressively toward that objective. 101 As such, the ICRC generally does not advise armed groups not to detain or recommend release except in response to hostage-taking and pressing humanitarian concerns, such as a threat to the life or wellbeing of the detainee(s) on account of ill-health or injury that the armed group is unable to address. In some cases, too, a dialogue toward the realization of due process guarantees may constitute an implicit recommendation that certain individuals should be released: where, for example, they are held absent alleged personal wrongdoing or do not themselves pose a risk to the security of the armed group.
Assistance
Although persuasion through dialogue is the ICRC's preferred mode of action, 102 the ICRC also provides assistance to ameliorate particular concerns in non-state detention. Assistance is often a contribution of small but essential items, such as 'medicines, clothes, blankets and jerrycans', 103 or the exchange of personal messages between the detainee and his or her family. In exceptional circumstances, it may extend to the provision of more extensive supplies and services, including the facilitation of family visits 104 or financial support for detainees' nourishment. 105 Such assistance to armed groups has been recognized to be central to ensuring their compliance with international norms, subject to certain important limitations:
Compliance with certain norms . . . may need external assistance to help build their capacity. . . . Technical assistance to an armed non-state actor, for example on protection issues or respect for due process and fair trial, merits further consideration. Care will, though, have to be taken to ensure that those promoting better compliance with norms do not become complicit in any future criminal behaviour by an armed non-state actor or become engaged in developing military strategy. 106 Bearing in mind these considerations, before assisting the ICRC cautiously balances the humanitarian need and the capacity of the armed group itself to respond. It considers, among other things, to what extent the issue to be addressed is the result of the incapacity, as opposed to intentionality, of the person(s) administering the detention, favouring assistance only in response to the former. Under no circumstances does assistance provided by the ICRC enable an armed group to detain. Rather, it is directed toward the amelioration of specific, identified humanitarian concerns. Moreover, as each armed group is singularly responsible for ensuring humane treatment and conditions of detention, assistance is only provided in the context of a dialogue toward the assumption of all of its responsibilities.
Of the ICRC's actions, its interventions as a neutral intermediary also merit consideration because they constitute a common part of the response to deprivation of liberty by armed groups. In particular, in this role the ICRC frequently facilitates the release of detainees. 107 As noted above, the ICRC generally does not 'require' release. Rather, it acts to ensure the safe repatriation of those detainees whom the armed group has, of its own accord, decided to release. This distinction, which is important for the ICRC (as a strictly neutral, independent humanitarian organization) in all circumstances, is critical in instances of hostage-taking. The ICRC does not involve itself in substantive negotiations (such as the exchange of demands or ransoms) that are fundamentally contrary to the absolute character of the prohibition of hostage-taking.
Transparent humanitarian action
Throughout its action -protection and assistance -in response to deprivation of liberty by armed groups, the ICRC maintains a transparent dialogue with opposing parties to the armed conflict. 108 Specifically, without breaching the confidentiality owed to the armed group, the ICRC informs the state with which the armed group is in conflict of the existence and objectives of its engagement with the group. Under no circumstances does the ICRC's engagement confer legitimacy upon armed groups. In law, this is established by Common Article 3, paragraph 2, which expressly states that the ICRC's offer of services to parties to NIAC does 'not affect [their] legal status'. 109 Indeed, the intent of this Article is mirrored in practice: the action of the ICRC is not understood by other states, the United Nations, or any other actor as affirming the status that an armed group purports to obtain.
Above all, in most cases, parties to armed conflict recognize that the work of the ICRC directly benefits their personnel -such as members of the state's armed forces -who have been deprived of liberty. Put simply, parties rightly understand the ICRC to be a neutral, impartial, and independent humanitarian organization working to ensure the humane treatment and conditions of detention of detainees until their unconditional release by other means.
Conclusion
Deprivation of liberty is a reality during armed conflict. The regular occurrence of detention by armed groups reflects the current prevalence of NIACs, including, on occasion, those in which armed groups are de facto administrators of the territory under their control. In turn, it is not surprising, given the inherent vulnerability of persons deprived of liberty, that such detention has humanitarian implications, which may be exacerbated by the particularities of armed groups per se and of their detention practice. This fact alone -regarding detention and its consequencesnecessitates humanitarian engagement of armed groups in order to ensure the humane treatment and adequate conditions of detention for persons deprived of liberty.
In attempting to do so effectively, however, humanitarian actors are confronted by a range of obstacles. In addition to the challenges common to any engagement of armed groups, these include the facts that: the legal basis for detention is absent in domestic law and human rights law and only implicit in IHL; the obligations incumbent upon armed groups for the respect of detainees, where not also of disputed applicability by the group, are either not always comprehensive or lack specificity; engagement in relation to detention, particularly for judicial guarantees, risks legitimization, perceived or real, of armed groups; and, finally, establishing and maintaining a dialogue and access to armed groups and their detention operations is often inherently difficult. As a result, humanitarian actors may be precluded from addressing this particular issue.
The ICRC endeavours to overcome these obstacles and to work for the benefit of persons deprived of liberty by armed groups. In doing so, its humanitarian action is fundamentally the same as that which it routinely utilizes in response to detention by states. The ICRC employs confidential, bilateral dialogue -informed by access to detainees, the place of detention, and the individual(s) administering the detention -as its principal tool to humanitarian ends. This dialogue is guided by IHL and is often enhanced by other argumentaires. It results in adapted, contextualized recommendations to the armed group for the improved treatment and conditions of detention of persons deprived of liberty. This dialogue is supplemented, subject to careful consideration, by assistance that is directed not at enabling the detention practice but at improving the situation of the detainees. This is done with full transparency with all opposing parties to the armed conflict.
Although the strength of this approach has its foundation in the ICRC's extensive experience, it would be erroneous to suggest that the ICRC's best endeavours have unfailingly achieved humanitarian outcomes for each person deprived of liberty by an armed group. For the ICRC, as for other humanitarian actors, access to armed groups and their detainees 'can sometimes be difficult to obtain'. 110 In the case of Staff Sergeant Gilad Shalit, for example, the ICRC has acknowledged that its humanitarian action is fundamentally obstructed by lack of access. 111 Moreover, even with access, the ICRC has, on occasion, been unable to persuade armed groups to adopt or abandon practices -particularly those that the group considers fundamental to the effective waging of an asymmetric war -so as to adhere to international norms for the benefit of persons deprived of liberty. The 110 A. Aeschlimann stark reality is that in Colombia -where the ICRC has had a strong field presence since 1991, 112 and has routinely engaged in dialogue with the principal armed groups -hostage-taking continues to occur, 113 reduced in frequency and scale primarily by the prevailing circumstances of the decades-long conflict. That the ICRC is unable to achieve the most humanitarian outcome in each and every situation of deprivation of liberty by armed groups compels it to reconsider its approach but does not undermine its dogged persistence. The value of its humanitarian action resides largely in its unique role in response to deprivation of liberty by armed groups. Few, if any, other humanitarian actors work exclusively for the benefit of persons deprived of liberty in terms of treatment and conditions of detention absent involvement in the inherently political considerations associated with their release. This strictly neutral, independent, and impartial action contributes to the humane treatment and conditions of detention of the individuals affected. Ultimately, however, this contribution is best assessed by the individuals whom it purports to benefit. Commodore Ajith Boyagoda (rtd.) of the Sri Lankan Navy, deprived of liberty by the LTTE for eight years, described the ICRC's regular visits as 'a kind of insurance policy against ill-treatment' and stated:
We basically survived because of the ICRC -not only because of the things they provided such as food, medicines and the Red Cross Messages, but also because we could bring our grievances to them as a neutral party. . . . This was a huge consolation to us. D. Tuck -Detention by armed groups: overcoming challenges to humanitarian action
